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z Marvin Gaye says…Listen up!

First Party Claims: The Experts

Coverage

Damage

Underwriting

“Bad Faith”
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Bad Faith Expert

AKA:

Industry Standards Expert

Claims Handling Expert

CLE Code: 0521
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The Bad Faith Expert

Retention

Timing 

Assistance

Scope
Unfair Claims Settlement Practices Act
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The Ideal Bad Faith Expert

Lawyer v. Non-Lawyer

State-specific experience

Underwriting
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Acceptance of Expert Opinions in Bad Faith
Actions

Coverage bad faith opinion?... 

Or an impermissible legal opinion pursuant to F.R.E 704?



z
Acceptance of Expert Opinions in Bad Faith Actions

Timing of expert reports:

Colorado’s take

Federal v. State Court

CLE Code: 1007



z Strike Limit and/or Challenging Expert Opinion

Motion to Strike

Daubert/Kumho Tire issues

Filing a 702 motion
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Voir Dire of the Expert

Strike Limit and/or Challenging Expert Opinion
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Strike Limit and/or Challenging Expert Opinion

Finding the Weakness

Factual basis
Incomplete file or file review
Qualifications
Bias

Motions in Limine



WHAT’S THE LINE 
BETWEEN EXPERTISE 
AND ADVOCACY?

CLE Code: 1104



IN ONE 
ONGOING 
MATTER RELATED 
TO DISPUTED UIM 
BENEFITS:



THE SUPPOSED ‘EXPERTISE’

• Opinion:  Industry wide, insurance 

companies are trying to save money. 

• Insurance companies give bonuses to 

those claims handlers who are profitable

• The role of insurance:  a special business 

with a special public trust

• Insurance companies make money by 

negotiating settlements down.  

• I’m aware of how this company operates.  

• I’m aware because I sat through a trial in 

a different jurisdiction many years ago. 

• The case didn’t settle so that’s proof 

they were negotiating unfairly.  

McElgunn v. Cuna Mut. Group, 2009 U.S. Dist. LEXIS 46494



THE SUPPOSED ‘EXPERTISE’

• The company’s investigation was unfair.

• They hired experts they knew would 

support their claims decisions. 

• They unfairly dismissed what the plaintiff 

doctor said. 

• They didn’t ask enough questions, and

• They asked too many questions (which 

the policyholder found threatening)

• The company is hiding something

• The company objected to discovery 

requests

• The adjusters aren’t telling the truth

• Their motivations are suspect and I don’t 

believe them.  





ORDER ON MOTION IN LIMINE:

• EXPERT ALLOWED TO DISCUSS INFLUENCE OF 
GOAL-SETTING IN CLAIMS HANDLING.  

• EXPERT NOT ALLOWED TO TELL JURORS THE 
PURPOSE OF INSURANCE.  “Jurors can form their own 
opinions about the purpose of insurance and do not need 
the assistance of an expert.”  

• EXPERT NOT ALLOWED TO DISCUSS ADVERTISING 
MATERIALS

• EXPERT NOT ALLOWED TO THAT WITHHOLDING 
BENEFITS CAUSED FINANCIAL STRESS

• EXPERT NOT ALLOWED TO GIVE OPINIONS ABOUT 
DISCOVERY OBJECTIONS MADE BY INSURER 
DURING LITIGATION

• EXPERT NOT ALLOWED TO DISCUSS INSURER’S 
WORTH, WEALTH, OR PROFITS

• EXPERT CANNOT OFFER MEDICAL, 
PSYCHOLOGICAL, OR VOCATIONAL OPINIONS

• EXPERT MAY NOT SAY THIS IS THE ‘TIP OF THE 
ICEBERG’ OR THAT THE INSURER SHOULD BE 
INVESTIGATED BY AUTHORITIES

• EXPERT MAY NOT OPINE ON THE LAW

• EXPERT MAY NOT OPINE ON CONTRACT TERMS as 
this is the function of the court. 

• EXPERT MAY NOT SAY THE POLICY IS AMBIGUOUS, as 
this is the function of the court





ORDER ON MOTION IN LIMINE:

• EXPERT MAY NOT CLAIM THAT INSURER IS SELLING 
PEACE OF MIND as this is an invasion of the mental process 
of the company

• EXPERT NOT ALLOWED TO DISCUSS INSURER’S NET 
WORTH because it is solely to create bias.  

• EXPERT NOT ALLOWED TO TESTIFY ABOUT DISCOVERY 
ISSUES BETWEEN THE PARTIES or alleged bad faith by the 
company in conducting or objecting to discovery.  It is not 
relevant.  

• EXPERT NOT ALLOWED TO COMMENT ON WITNESSES’ 
OR CONSULTANTS’ CREDIBILITY as this invades the 
province of the jury.  

• EXPERT NOT ALLOWED TO GIVE OPINIONS  ABOUT 
CLAIMS HANDLING POST-SUIT.

• EXPERT NOT ALLOWED TO DISCUSS INSURANCE LAWS 
IN OTHER STATES

• EXPERT NOT ALLOWED TO DISCUSS THIS INSURER’S 
HANDLING OF CLAIMS IN OTHER STATES as this is not 
relevant or probative, and would be prejudicial.  

• EXPERT MAY NOT DISCUSS THE INTENT, MOTIVATION, 
OR MENTAL PROCESSES OF OTHER WITNESSES.  

• EXPERT MAY NOT GIVE MEDICAL TESTIMONY OR 
OPINIONS ABOUT DISABILITY

• EXPERT MAY NOT OPINE PLAINTIFF’S INCOME OR 
EARNING HISTORY

• EXPERT MAY NOT SAY THE POLICY IS AMBIGUOUS, as this 
is the function of the court

CLE Code: 0316
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Defeating the Experts….

Not just limited to “bad faith” experts.

Challenge is critical!

Economist or physician in a bad faith UM/UIM case

Engineer or public adjustor in a 1st party property damage case
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Thank you for attending!

Muliha Khan- Zupkus & Angell, P.C.  (Denver, CO)

Brian Kuhlmann- Shelter Insurance  (Columbia, MO)

Blane Smith-The Law office of Blane A. Smith  (Sacramento, CA)

Tom Winner- Winner & Sherrod  (Las Vegas, NV)
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